State v. Desiderio-Ocampo Appellant\u27s Brief Dckt. 43172 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Not Reported Idaho Supreme Court Records & Briefs
9-30-2015
State v. Desiderio-Ocampo Appellant's Brief Dckt.
43172
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.
Recommended Citation
"State v. Desiderio-Ocampo Appellant's Brief Dckt. 43172" (2015). Not Reported. 2374.
https://digitalcommons.law.uidaho.edu/not_reported/2374
1 
SARA B. THOMAS 
State Appellate Public Defender 
I.S.B. #5867 
 
ELIZABETH ANN ALLRED 
Deputy State Appellate Public Defender 
I.S.B. #7259 
P.O. Box 2816 
Boise, ID 83701 
(208) 334-2712 
 
 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
STATE OF IDAHO,   ) 
     ) NO. 43172 
 Plaintiff-Respondent, )  
     ) ADA COUNTY NO. CR 2014-13526 
v.     ) 
     ) 
ALEJANDRO    ) 
DESIDERIO-OCAMPO,  ) APPELLANT'S BRIEF 
     ) 
 Defendant-Appellant. ) 
___________________________) 
 
 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
Alejandro Desiderio-Ocampo appeals from the district court’s Judgment of 
Conviction and Commitment.  Mr. Desiderio-Ocampo was sentenced to a unified term of 
fifteen years, with five years fixed, for his lewd conduct conviction.  He asserts that the 
district court abused its discretion in sentencing him to an excessive sentence without 
giving proper weight and consideration to the mitigating factors that exist in his case.   
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Statement of the Facts & Course of Proceedings 
On October 17, 2014, an Information was filed charging Mr. Desiderio-Ocampo 
with lewd conduct.  (R., pp.41-42.)  The charge was the result of a report to police that 
Mr. Desiderio-Ocampo had been caught in his girlfriend’s daughter’s room.  (PSI, pp.2-
3.)1  It was later reported that Mr. Desiderio-Ocampo had been engaging in vaginal 
intercourse with C.B.  (PSI, pp.2-3.)  Mr. Desiderio-Ocampo entered a guilty plea to the 
charge.  (R., p.54.) 
At sentencing, the State requested imposition of a unified sentence of fifteen 
years, with three years fixed.  (Tr., p.30, Ls.17-20.)  Defense counsel recommended a 
unified sentence of ten years, with two years fixed.  (Tr., p.32, Ls.8-10.)  The district 
court imposed unified sentence of fifteen years, with five years fixed.  (R., pp.68-71.)  
Mr. Desiderio-Ocampo filed a Notice of Appeal timely from the district court’s Judgment 
of Conviction and Commitment.  (R., pp.75-76.)   
  
ISSUE 
Did the district court abuse its discretion when it imposed, upon Mr. Desiderio-Ocampo, 
a unified sentence of fifteen years, with five years fixed, following his plea of guilty to 
lewd conduct? 
 
 
                                            
1 For ease of reference, the electronic file containing the Presentence Investigation 
Report and attachments will be cited as “PSI” and referenced pages will correspond 
with the electronic page numbers contained in this file. 
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ARGUMENT 
The District Court Abused Its Discretion When It Imposed, Upon Mr. Desiderio-Ocampo, 
A Unified Sentence Of Fifteen Years, With Five Years Fixed, Following His Plea Of 
Guilty To Lewd Conduct 
 
Mr. Desiderio-Ocampo asserts that, given any view of the facts, his unified 
sentence of fifteen years, with five years fixed, is excessive.  Where a defendant 
contends that the sentencing court imposed an excessively harsh sentence, the 
appellate court will conduct an independent review of the record giving consideration to 
the nature of the offense, the character of the offender, and the protection of the public 
interest.  See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).   
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory 
limits, an appellant has the burden of showing a clear abuse of discretion on the part of 
the court imposing the sentence.’”  State v. Jackson, 130 Idaho 293, 294 (1997) 
(quoting State v. Cotton, 100 Idaho 573, 577 (1979)).  Mr. Desiderio-Ocampo does not 
allege that his sentence exceeds the statutory maximum.  Accordingly, in order to show 
an abuse of discretion, Mr. Desiderio-Ocampo must show that in light of the governing 
criteria, the sentence was excessive considering any view of the facts.  Id. (citing 
State v. Broadhead, 120 Idaho 141, 145 (1991), overruled on other grounds by State v. 
Brown, 121 Idaho 385 (1992)).  The governing criteria or objectives of criminal 
punishment are:  (1) protection of society; (2) deterrence of the individual and the public 
generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for 
wrongdoing.  Id. (quoting State v. Wolfe, 99 Idaho 382, 384 (1978), overruled on other 
grounds by State v. Coassolo, 136 Idaho 138 (2001)). 
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Mr. Desiderio-Ocampo asserts that the district court failed to give proper 
consideration or weight to the mitigating factors that exist in his case. Specifically, he 
asserts that the district court failed to give proper consideration to his status as first time 
offender.  The Idaho Supreme Court has “recognized that the first offender should be 
accorded more lenient treatment than the habitual criminal.”  State v. Hoskins, 131 
Idaho 670, 673 (1998) (quoting State v. Owen, 73 Idaho 394, 402 (1953), overruled on 
other grounds by State v. Shepherd, 94 Idaho 227 (1971)); see also State v. Nice, 103 
Idaho 89, 91 (1982).  In both Hoskins and Nice, the court considered, among other 
important factors, that the defendants had no prior felony convictions.  Hoskins, 131 
Idaho at 673; Nice, 103 Idaho at 90.  Mr. Desiderio-Ocampo has no prior criminal 
record.  (PSI, pp.3-4.) 
Not only is this Mr. Desiderio-Ocampo’s first offense, but he is a candidate for 
sex offender treatment.  (PSI, p.50.)  He was evaluated as presenting “as a moderate 
risk to re-offend within the next five to ten years with a future sexual offense when 
compared to other sexual offenders.”  (PSI, p.17.)  It was also noted that Mr. Desiderio-
Ocampo “appeared to be at the lower end of the moderate risk to reoffend range, 
meaning if he were to seriously engage treatment, he could potentially reduce his risk to 
re-offend to the low range quicker than most sexual offenders.”   (PSI, p.17.) 
Based upon the above mitigating factors, Mr. Desiderio-Ocampo asserts that the 
district court abused its discretion by imposing an excessive sentence upon him.  He 
asserts that had the district court properly considered his status as first time felon and 
manageable risk of reoffense with participation in treatment, it would have crafted a less 
severe sentence.   
5 
CONCLUSION 
Mr. Desiderio-Ocampo respectfully requests that this Court reduce his sentence 
as it deems appropriate.  Alternatively, he requests that his case be remanded to the 
district court for a new sentencing hearing.   
 DATED this 30th day of September, 2015. 
 
      ___________/s/______________ 
      ELIZABETH ANN ALLRED 
      Deputy State Appellate Public Defender 
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